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s survived,

surgery in utero is disphragmatic hernia; however, most of
these fetuses also have lethal nonpulmonsry associated

¢ - anomalics at antopsy. ¥

- ‘had two intrautcrine thoracenteses and a catheter left in

- the Iefi pleural cavity until just before vaginal delivery.’®
- Iiseems likely that surgical correction of spina bifida and
- some forms of congenital heart disease may be possible
- before birth in the near future.* Some authors cven sug-
* gest that clefi ips”? and hand deformities®® might be sur-
= gically corrccted antenataliy. ]

: _ ETHICAL ISSUES
n 1981, Fletcher® pointed out four ethical issues i
- [etal therapy. The first is the conflict between the vn”._u
; ceived intorosts of the fetus with a correctable defect and
- the inferests of the parents, especially the mother, who
must give consent for the fetal medical or surgical inter-
- yention. The second ng issuc concerns the apparent
inconsistency of encouraging feial therapy on the one
band by considering the fetus 25 a “patient,” and respect-
ing parental cheice about abortion on the other. The third
Bw.ﬂwin_ issuc concerns the proper conditions for learning
about the feius as an object of therapy, ie, ethical Euide-
- lines for fetal _.Ron_d_m. The final issue is the question of
thesecialand economic priority that should be assigned to
investigations of the risks and benefits of fetal therapy
In 2 Izter paper, Fletcher® raised additional cthical
censiderations, including prior group review of fetal ex-
perimentsl protocals, selection of fetal candidates for
therapy, and the informed consent process. He suggested
that rescarch E.Ronow should be approved in advance by
institutional review boards according to the guidelines for
fetal experimentation in federal research regulations that
_protect the human fetus and the pregnant woman. He pro-
posed criteria for the sclection of fetal candidates for in
MH_MH _H:.wﬂ_. _ﬂw_mr would maximize benefit and mini-
rm to the fetus, The ri !
mast sk be conidered, Fan otk
cicher asserted that informed consent f
‘py may be more difficult to obtain from Enﬂvhﬂnu__.“_uﬂwﬂ
Mn_.rﬂ health care situations. The affected fetus is nearly
ways & wanted child. Many parents are eitber morally
opposcd 10 abortion, especially when fetal therapy is of-
fered as an alternative, however risky the procedure

Thus, a ca 4
paaqaun_“wn_ consent. process should be designed and

12

“third feta! abrormality potentially corroctable by

+ with bilateral pleural effusions on ultrasound examination

iscussed two long term ssucs. What
bligation Lo protect the treatable, nonviable h
? The ethics of abortion and the cthics of f

treatable viable fetus.

5y

the beaefits to society are indeed richer than the economic
- ings of fetal therapy . . . The economicinyestment 1o developand
: un:h-_.%n“.g represents society’s interest in the life and

iﬁwa&yéﬁtgggqig event oo

~ McCormick*! painted out that the 1973 Supreme
Court decision in Roe v Wade gives the legal decision

whether to perform an abortion until the time of fetal via-

bility 10 the prospective mother. However, from an ethical
viewpoint, the answer to the question of who has the right
to choose among the alternatives for a defective fetus (cg,
treatment, nontreatment, or abortion) “would come out
differently depending on what ethical position is heldon
abortion.” McCormick’s view is that when effective fetal
therapy or surgery is available, treatment is the only mor-

ally defensible alternative.

Elias and Annas*! reiterated the concern about the fact
that fetal surgery is still experimental and, therefore, all.

Uic appropriate federal, state, and local guidelines fo
man experimentation and fetal research must be followed.
Thus, the rescarch should “meet the heaith needs of the

particalar fetus placed at risk only to the minimum extent
necessary 10 meet such needs.” The consent of both the

mother w._.a father is required. These authors also pointed
w_.: that the issue of resource allocation of societal funds to
etal research is fundamentally a political one but with

cthical overtones. Should society spend more money toex=

tend the life of the elderly or provide some of these funds

to help fetuses and neonates with the best chance Lo livea

H._ﬂh._._m Life?
Elias and Annas discussed the enhanced status of the

fetusin light of developments in fetal th erapy and surgery.

Thesc innovations raise complex ethical questions about the
; stio t the
H“_M.__.u- w_ﬂ the mother and fetus ps patients. m both dre really pa-
Seag cqu.:__ need their own physicians? Is the obstetrician to
_..“_“ Sn cius or the mother as his patient? Usually, there is no:
oo make a distinction, but what if the physician believes 4
ure [such as fetal surgery, if and when it becomes *accepts

ed medical practice”] is indicated and the mother rfuses 1o con-

sent? At least two
mother, but ifshe will not ehange her mind, do what she wants: 21

take Jegal acti ¥
ua:.“ m-n..n_us 10 ry 10 compel the woman to submit to the

If the procedure can be done with minimal jnvasiveness

“ _“,M Hw to the mother and significant benefit 1o the fetus,
{hered an umm%nn_ 10 be made that the woman should
g vn_un_._.ém. 10 reject it Such rejection of therapy
considered “fetal abuse” and] at u late stage in
pregnancy, “child abuse,” and an appropriate court order

NEW YORK STATE JOURNAL OF MEDICINE/FEBRUARY. 1989

_ Il collide. Abortion gives the mother's interesis
precedence when these are in conflict with those of a nan-
: gﬂ..ﬁnﬂﬁ..ﬁnﬁ.ﬁnﬂnﬂ_. however, requires society to
" Furthet, is fetal therapy worth the costs of developingit
Tor whdo it Wl e coproction of Fetal disorders el

ally,.  preserve more genetic disorders in the population and add
ionfor to the burden uﬁﬂqa.mm.wumm_n&ﬂ.hﬂw&&%@ h“_”_ -mn

fetus with & treatable congenital malformation

practices arc possible: 1) try 1o persuade the

frcemsarvis

ajor problems: 1) & woman is coerced to undergo a pro-
dure for the benefit of another; 2) one must weigh the
indignity and deprival of autonomy involved in invading

» woman's body against the potential benefit to life and
ealth of the fetus. From a functional point of view the
uestion posed by Elias and Annas is as follows: Whether

‘we call the fetus a person, a patient, or a fetus, what rights
will we accord it? When will we leave all decisions regard-
ing its health o its mother, and when, if ever, will weas a
- saciety decide ta restrict the autonomy of pregnant wom-
‘en for the sake of their fetuses? These authors conclude
that

respect for the pregnant woman's dignity and autonomy and the
tradition of medicine as a voluntary servics require the voluntary
and informed consent of the pregnant woman prior to the perfor-

~ mance of fetal research or therapy. The right to make 1 mistake

should continue to be the pregnant women's, not the physician’s

or the judge’s.

LEGAL ISSUES

~ One of the most difficult legal issucs presently being

faced is how to balance the rights of the mother and the

~ medical needs of the fetus when they conflict. The basic
issie is whether the fetus is a patient scparate from its

mother. Although many obstetricians view the mother
and fetus as a single biological entity, this perception is
bound to be altered in the light of advances in fetal care

- that clearly differcntiate the fctus from its mother for
~ treatment purposcs. Moreover, most perinatologists are
“advocates on behalf of the fetus. Thus, advances in fetal

surgery are accentuating the potential and actual conflict

* between maternal interests and the interests of the fetus as
“a patient.

Blanck®! has discussed women's rights and responsibil-

~ ities during gestation. He pointed out that the mother’s

right to autonomy and privacy in reproduction is funda-
mental, but like all other constitutional rights, it is not
absolute. He quoted Robertson, who said the following:

_ The mother has, if she conceives and chodses not to abort, a legal

" and moral duty to bring the child into the world as healthy as is
reasonably possible. She has a duty to avoid actions or omissions
that will damage the fetus and child, just as she has a duty 1o
protect the child’s welfare once it is born until she transfers this
duty toanother. In terms of fetal rights.a fetus has no right to be
conceived—or, once conceived, 10 be carried 1o viability. e,.:
once the mother decides not to terminate the pregnancy, ;m vid-
ble fetus acquires rights 1o have the mother conduct her life in
wirys that will not injure it.

Blanck further asserted that the core of the debate over
the legal parameters of maternal responsibility is the
question of the Jegal status of the fetus with seemingly
paradoxically opposing legal rulings. In Ree v Wade, the
Supreme Court clearly stated that the fetus is not a person
and may be aborted at thediscretion of the mother. On the
ather hand, case law in most jurisdictions accepts liability
for death or injury negligently caused at the preventable
stage. These facts lead to “the paradox that a pregnant
woman might be sued for harming but not for aborting a
fetus, 4} ;

There is an emerging trend in tort law toward recogni-

sought 10 force treatment. Such forced treatments raise
difficult ethical issues. The above authors point out two

tion of maternal responsibility for the well-being of the
unborn child. Blanck* reviewed all the legal cases involv-
ing court-ordered interventions on behalf of the unborn
fetus and pointed gut that “the availability of a broad ar-
ray of prenatal diagnostic techniques such as amaiocenic-
sis, ultrasound and fetoscopy, along with advances in ge-
netic screening and collaborative conception technigues,
place increased pressures on parents tousc these technolo-
gies.” = TR
Robertson®® stated that the constitutional right of pro-
creative autonomy involves not only the decision torepro-

duce but also the decision not to reproduce end controlof

the characteristics of offspring. He traced the history of
the legal regulation of in utero therapy and discussed the
unusual situation of twins where one fetus is healthy and
the other fetus needs intervention. Sclective abortion of 2
Down syndrome twin at 20 wecks with five birth of the
H_B___ww... twin was first performed by Kerenyi and Chit-
kara. 3

Robertson concluded that neither law nor ethics present
any barrier 10 the resolution of novel legal and ethical
problems posed by in utero surgery. Doctors and pareats
acting in good faith may usc an experimental in utero in-
tervention on a fetus that is at great risk without the proce- -
dure, but they are not legally or morally obligated to doso.
When the therapy is established, a duty to nse it mayarise,
and a mother’s refusal of the intervention may be penal-
ized or overridden by the courts.**

Johnsen* also pointed out that our legal system has
historically treated the fetus as part of the mother and
has afforded it no independent rights. In recent years,
however, courts and statc legislatures have increasingly
granted fetuses rights traditionally enjoyed by persons.
Johnsen traced the development and recent expansion of
fetal rights as well asthe constitutional limitations on the
recognition of fetal rights. She concluded that any law
granting rights to the fetus should not put women at &
disadvantage or in any way infringe on the autonomy of
pregnant women.

In a specific case of & court-ordered cesarean section to
safcguard the life of the unborn infant in spite of the ob-
jections of the mother, Bowes and Sclgestad*” cited the
court decision which supported five lcgal points: jurisdic-
tion of the juvenile court to act; compelling imterest of the
state to protect the unborn fetus; extant protectablerights
for a full term viable fetus; validity of an order by & court
of competent jurisdiction to order medical procedures to
protect the unborn; and potential liability of physicians
requiring proper court action. Leiberman et al* plead for
a law in this country to make it a felony for a woman to
refuse surgery that would save the life of her fetus. But
Shriner*® correctly pointed out that such a statute would
have to exempt good faith refusals based on a woman's
fear for her own life, or prejudice, ignorance, language
difficulty, inadequate doctor-patient rapport, or other
woccult” reason for maternal refusal of surgery.

Engelhardt®® belicves that the availability of abortion
has paradoxically increased the plausibility of maternal
duties to fetuses, in that a woman's continuing with a
pregnancy is an expression of her frec choite. These duties
will surely lead to cases in which one will be able to argue
successfully that it will be morally permissible to compel
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